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Real Estate Law

M
ark Twain once wrote that 
"Many a small thing has been 
made large by the right kind 
of advertising." While it is not 
often that advertising and real 

estate law interact together, an interesting case 
involving a simple billboard certainly does deserve 
some publicity!

Commenting certain judgments is both a 
stimulating and constructive exercise. It is impor-
tant to understand the rationale behind the 
court’s decisions in order to adapt to the evolution 
of the law. This is especially true when it comes 
to examining the decision of a much appreciated 
contributor to this journal, Justice Paul Mayer, 
who, many years ago, published an impressive 
number of insightful articles.

On October 21, 2021, Justice Mayer ren-
dered a judgment on commercial leases that is 
worth noting because it deals directly with the 
implications of article 1859 of the Civil Code of 
Québec ("C.C.Q."). It is a rare decision applying 
this article to commercial leases, which makes it 
all the more interesting. In his analysis, Justice 
Mayer allows a lessee to exercise his remedies 
against his landlord following a loss of peaceable 
enjoyment attributable to a third party. While 
it may seem counter-intuitive that remedies are 
available against a landlord in such circumstances, 
this is a reality of Quebec law when certain specif-
ic conditions are met. 

The litigation
The decision International Development 

Corporation (Industrial) Ltd. C. Astral Media 
Outdoor, 2021 QCCS 4438 dealt with the 
possibility for a tenant to obtain a reduction in 
rent, or even a termination of the lease, when the 
tenant is subject to a diminution in its peaceable 
enjoyment caused by a third party.

Article 1859 C.C.Q. reads as follows:
1859. The lessor is not bound to make rep-

aration for injury resulting from disturbance to 
enjoyment of the property caused by the act or 
omission of a third person; he may be so bound 
where the third person is also a lessee of that prop-
erty or is a person the lessee allows to use or to have 
access to the property.

However, if the enjoyment of the property is 
diminished by the disturbance, the lessee retains 
his other remedies against the lessor. 

(we underline)

The dispute concerns a commercial bill-
board lease between International Development 
Corporation ("IDC"), the landlord, and Astral 
Media Outdoor ("Astral"), the lessee. The orig-
inal lease agreement was signed in 1995 and has 
been renewed on numerous occasions. Under the 
terms of the agreement, Astral leases a small space 
on which it builds a billboard. It in turn leases the 
space on the faces of the billboard to third parties 
for advertising purposes. The main road from 
which the advertising is visible is Highway 20. 
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This contractual relationship between 
Astral and IDC ran smoothly for near-
ly two decades until the Ministère des 
Transports du Québec relocated Highway 
20 for construction purposes. In 2017, it 
moved the westbound lane of Highway 
20. In 2018, the eastbound lane suffered 
the same fate. In both cases, the Highway 
moved to a location over 250 metres from 
the billboard.

Following the relocation of the west-
bound lane, Astral decided to unilaterally 
reduce the rent to IDC proportionally 
to the reduction in the traffic incurred. 
Following the relocation of the eastbound 
lane, Astral terminated the lease. As a 
result of the decision of the Ministère des 
Transports to relocate Highway 20, Astral's 
ability to operate the advertising sign in a 
viable and profitable manner was virtually 
eliminated.

A dispute between Astral and IDC 
thus arose and the landlord initiated a 
claim for arrears of rent in the amount 
of $150,843.32. The landlord's argument 
is that the lease contains no provision for 
traffic, circulation, visibility of the sign 
or distance from which it must be seen. 
Therefore, according to IDC, the lessee 
has essentially suffered no loss of peaceable 
enjoyment. Astral, on the other hand, 
argues that the visibility of the sign is clear-
ly an essential consideration in this lease 
as the space is intended for the display of 
advertising signs. Since this visibility has 
been substantially affected, again according 
to Astral, the tenant is entitled to invoke 
the loss of peaceable enjoyment within 
the scope of article 1859 C.C.Q. and to 
avail itself of its recourses, ranging from a 
substantial reduction in rent to the termi-
nation of the lease.  

Analysis
In reviewing article 1859 C.C.Q., 

Justice Mayer emphasizes the special nature 
of a commercial lease of a billboard. It is of 
the very essence of this type of lease that 
the billboard be seen by passersby. It is 
for this reason that considerable sums are 
paid to the landlord for such a small space. 
Visibility, as well as legibility, are therefore 
essential considerations in the agreement. 
The relocation of Highway 20 removes 
almost all of the visibility of the sign, which 
constitutes a loss of peaceable enjoyment 

for Astral. After the relocation of the first 
lane, article 1859 C.C.Q. justified a partial 
reduction in rent. Following the relocation 
of the second lane, this same article allowed 
the lease to be terminated.

With respect to peaceable enjoyment, 
Justice Mayer notes that:

’’ [77] Il importe de rappeler que l’obli-
gation de jouissance paisible n’est pas impéra-
tive. Il est donc possible pour les parties à 
un bail d’y déroger. Cependant, les parties 
ne peuvent l’enfreindre sur la base de toute 
jouissance des lieux loués, puisqu’il n’y aura 
plus de bail le cas échéant. Une clause qui 
enlève au locataire toute jouissance paisible 
sera donc sans effet. 

[78] Le bailleur doit remplir son obliga-
tion de procurer la jouissance paisible tout au 
long de la durée du bail. Comme le confirme 
la Cour d’appel du Québec, l’obligation 
de jouissance paisible est une obligation de 
résultat. 

[79] Cette notion n’est d’ailleurs pas 
exclusive au droit civil. À titre d’exemple, le 
concept de Quiet Enjoyment est couramment 
utilisé dans les baux régis par la Common 
Law. Le concept est toutefois quelque peu 
différent. À ce sujet, l’auteur Robert D. 
Malen a écrit : ‘As Lord Pearson noted in the 
English case Kenny v. Preen, the word “enjoy” 
is a translation of the Latin word “furor” and 
refers to the exercise and use of the right of 
possession and having the full benefit of it, 
rather than deriving pleasure from it. The 
word “quiet” means without interference.’

Justice Mayer goes on to say that: ‘’…
la jouissance paisible est une notion qui s’ap-
précie en fonction de la nature du bail et des 
lieux loués. Il ne s’agit pas d’un concept rigide 
indépendant des circonstances.’’  

Consequently, Justice Mayer concludes 
that the relocation of Highway 20, which 
had a major impact on the lessee's opera-
tions, did not simply constitute a normal 
business risk that the lessee had to under-
take. On the contrary, even if Astral's 
loss of peaceable enjoyment was caused 
by a third party, namely the Ministère 
des Transports du Québec, article 1859 
C.C.Q. must be applied and Justice Mayer 
decides to terminate the lease.

The issue of a termination clause, 
unrelated to article 1859 C.C.Q., is also 
considered by Justice Mayer, but this will 
not be dealt with in this article.
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"Justice Mayer 
reminds landlords 
of the business 
risk inherent in 
commercial lease 
transactions. 
Needless to say, 
the contribution 
of this decision, 
involving the 
advertising market, 
is far from being a 
small thing."
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Juridique

Ins And Outs Of This Decision
At this stage, it is difficult to fully assess the 

impact that this decision will have for commer-
cial leases. First of all, this is a judgment that 
concerns a very specific type of lease, namely 
that of a commercial billboard. Justice Mayer 
placed considerable emphasis on context in 
reaching his conclusion. It would be imprudent 
to attempt to extrapolate the courts' interpreta-
tion of a third party causing a loss of peaceable 
enjoyment in other circumstances. For this rea-
son, it is very much possible that such an anal-
ysis would have been different in the context of 
an office lease for space located in downtown 
Montreal or a lease for industrial space. 

However, one fact remains: article 1859 
C.C.Q. potentially constitutes a business risk. 
No landlord is immune from a reduction 
in rent or a termination of a lease when a 
third party causes a reduction in peaceable 
enjoyment.  Considering the foregoing, some 
landlords may be tempted to seek additional 
protection to minimize their business risks. To 
do so, a landlord could contract out of article 
1859 C.C.Q. in its lease. However, it is impor-
tant to qualify this option.

While the parties may exclude peaceable 
enjoyment in the lease, which is an integral 
part of article 1859 C.C.Q. and is not of pub-
lic order, they can not exclude it completely. 
This means that such an exclusion would likely 
protect the landlord when peaceable enjoyment 
is reduced by the act of a third party, but it 
may be ineffective if peaceable enjoyment is 
completely eliminated. This being said, Justice 
Mayer did not mention the extent to which 
such a clause would apply as such clause was 
not part of the lease. For that reason, uncer-
tainty remains.

Conclusion
The recent decision International 

Development Corporation (Industrial) Ltd. c. 
Astral Media Outdoor is a reminder that a 
tenant may in some cases be entitled to a 
reduction in rent and even termination when 
a third party affects its peaceable enjoyment. 
Justice Mayer reminds landlords of the business 
risk inherent in commercial lease transactions. 
Needless to say, the contribution of this deci-
sion, involving the advertising market, is far 
from being a small thing. •




