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On June 5th 2020, the World Health Organization (WHO) published an updated
guidance which strongly recommends the use of masks for control of COVID-19, not only
in public transportations, but also in spaces where physical distancing is difficult. This
includes, among others, stores, schools and places of worship. These new
recommendations are based on recent academic research indicating that masks have an
important preventive role to play in the transmission of viruses including COVID-19, our
current concern1.
Before we discuss the position of the province of Quebec regarding the use of
masks from the commercial point of view, at this time, a quick review of how other states
deal with this issue is useful.
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o ONTARIO : Officially, the Government of Ontario recommends the use of masks2 and,
in its Stage 2 of the province’s reopening plan, the Government wrote that masks
should be worn in personal care services and in restaurants and bars3. However, the
mayor of Toronto, John Tory, announced the mandatory use of face masks when using
the city’s public transit system starting on July 2nd, 20204. On June 12th, WellingtonDufferin-Guelph Public Health issued an order prohibiting people from entering the
premises of commercial establishments if they do not have a mask5. Doug Ford also
announced that businesses have the right to have a “no mask, no service” policy6.
Therefore, our Ontarian neighbours seem to slightly shift towards a pro mask position.
o UNITED STATES : The approach in the United States differs by state. The
governmental indications oscillate between recommending and making mandatory
the use of face masks in retail stores, notably in confined or crowded environments.
While some states require solely employees or certain types of employees to use
masks, others also made the use of masks mandatory for clients7. Here are some
examples of states where both employees and clients are required to use masks:
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o Connecticut : In the document " Reopen Connecticut ", Connecticut requires
all employees and clients to wear a mask or a face covering cloth for retail
businesses and shopping centres8.
o New York: According to New York executive orders, business owners and
building owners can deny individuals access to their premises or building if
they refuse to wear a mask. The State of New York even specifies that
preventing someone to enter their shop for this reason does not violate the
quiet enjoyment of the premises9.
o Maine: All individuals must wear cloth face coverings in public spaces where
physical distancing measures are difficult to maintain10. In a more recent
executive order, the State of Maine also specified that business owners can
refuse to let a client enter their retail store if the client refuses to wear a
mask11.
o FRANCE : France has made the use of masks mandatory when a one meter distance
between individuals is not possible at work, for teachers in schools and for users of
public transportation12. However, wearing a mask is not mandatory in retail stores 13,
but as the French Prime Minister Édouard Philippe stated: “A business owner can
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make the access to its retail store conditional on the use of a mask”14 [Author’s
Translation]. Some retailers and commercial centres, such as Decathlon, decided to
impose the use of masks15.
o UNITED KINGDOM : The United Kingdom recommends the use of masks in confined
environments where physical distancing measures are difficult to maintain, without
making it mandatory16. However, as of June 15th, the use of facemasks will be
mandatory in public transportation17. Even though from a retail perspective, there
does not seem to be any obligation regarding the use of masks, the United Kingdom
seems to lean toward the use of masks, in accordance with the WHO’s
recommendations.
Here in Quebec, the government is still hesitant to impose the use of face masks in retail
stores or in other public spaces. However, pursuant to the Article 123 of the Public Health
Act, the government could make the use of face masks mandatory provided that it
demonstrates the necessity of such a measure for the protection of the population18. This
seems justifiable from a legal standpoint, especially taking into account the recent
recommendations from the WHO. The mandatory use of masks may lead to legal
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challenges under the Canadian Charter of Rights and Freedoms (federal) and the Charter
of Human Rights and Freedoms (provincial). But considering this current health crisis, such
restrictions would most likely be considered as just and reasonable, a position endorsed
by both Julius Grey and professor Patrick Taillon in recent media interviews19. In light of
the recent WHO’s recommendations and of the actions taken by governmental
authorities with law systems similar to ours, our government has all the reasons to
explicitly authorize business owners to, at least, decide for themselves if they wish or not
to impose the use of masks in their own retail stores.
Regardless of its agenda, the government should carefully look at the actions taken by
other states on the use of masks, since, in the current context, waiting is a luxury that we
simply do not have.
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DISCLAIMER: This newsletter is intended to convey general information about legal issues related to the
COVID 19 pandemic in connection with commercial real estate as of the indicated date. It does not constitute
legal advice and must not be treated or relied on as such.
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